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CARROLL COUNTY SUPERIOR COURT

THE STATE OF NEW HAMPSHIRE

Motorsports Holdings, LLC

v.

Town of Tamworth and
Tamworth Planning Board

Docket No.: 06-E-0176

ORDER

The petitioner Motorsports Holdings, LLC appeals the decision of the Tamworth

Planning Board ("the Board") denying its application for a special use permit under the

Tamworth Wetlands Ordinance ("the Wetlands Ordinance"). The court (Fitzgerald, 1;)

granted the request by certain abutters, neighboring landowners, and residents of

Tamworth, to join this action ("the intervenors"). The Town of Tamworth ("the Town")

and the Board, together with the intervenors, object to the petitioner's appeal. The court

held a hearing on this matter on June 9, 2008. After review of the record, including the

recordings of the Board's meetings, the parties' arguments and the applicable law, the

court rules as follows.

The court takes the following background facts from the certified record ("CR").

On August 2, 2006, the petitioner applied for a special use permit for the Valley

Motorsports Park Project ("the Project"). (CR at 10, 26). The Project is for the

construction of a private country club and motorsports facility on a 2S1-acre property.

(CR at 26). "The Project will include the phased construction of a 3.1-mile long,

European-style road course and associated driving and country club facilities." (CR at

26). The petitioner received the following State and Federal permits: (1) New Hampshire
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The petitioner initially argued that it did not need to apply for a special use permit

Department of Environmental Services (DES) dredge and fill permit; (2) DES site

specific permit; (3) DES water quality certificate; and (4) United States Army Corps of

Engineers wetlands permit. (CR at 27).

from the Town pursuant to the Wetlands Ordinance. The court (McHugh, J.) held that

although the petitioner was granted certain State and Federal permits, it must still apply

for a special use permit from the Town. The issue was appealed to the Supreme Court,

but was stayed while the petitioner applied for a special use permit. The -Supreme Court

recently affirmed the decision of the trial court. See Anderson v. Motorsports Holdings,

LLC, 155 N.H. 491 (2007). In Anderson, the Court interpreted Section I of the Wetlands

Ordinance, which provides: "Where any provision of this ordinance is in conflict with

State or Federal law or regulation, or other Town ordinance, the more stringent provision

shall apply." Id. at 497. The Court held that "[n]othing in Section I eliminates the

requirement to obtain a special use permit when provisions from state or federal

regulations are more stringent." Id. The Court stated, however, that "if provisions of the

[Wetlands Ordinance] conflict with and are less stringent than comparable provisions in

state or federal regulations, the more stringent provisions must be satisfied to obtain a

special use permit." Id.
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Section E(l) of the Wetlands Ordinance provides that a special use permit may be

issued for:

(a) Streets, roads, and other access ways, utility right-of-way easements,
including power lines and pipe lines, if so located and constructed as to
minimize any detrimental impact to such uses upon the wetland.

(b) Water impoundments for the purposes of creating a waterbody for
wildlife, on-site detention of surface runoff, fire protection, and/or
recreational uses.
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(c) The undertaking of a use not otherwise permitted in the Wetlands
Conservation District, if it can be shown that such proposed use is not in
conflict with any and all of the purposes and intentions listed in Section A
of this ordinance.

(CR at 6). Section A provides the following list of intentions:

1. Prevent the development of structures and land uses on naturally
occurring wetlands which will contribute to pollution of surface and
ground water by sewage, sediment, or noxious [] substances.

2. Prevent the destruction of, or significant changes to natural wetlands
which provide flood protection.

3. Protect rare, unique, and unusual natural communities, both floral and
faunal.

4. Protect wildlife habitats and maintain ecological balances.

5. Protect potential water supplies and existing aquifers (water-bearing
stratum) and aquifer recharge areas.

6. Prevent expenditure of municipal funds for the purposes of providing
and/or maintaining essential services and utilities which might be required
as a result ofmisuse or abuse of wetlands.

7. Encourage those low-intensity uses that can be harmoniously,
appropriately and safely located in wetlands.

(CR at 2).

The petitioner's application for a special use permit from the Town listed

seventeen 1 wetland impact areas, divided into access road areas requiring approval

pursuant to Section E(1)(a) and road course areas requiring approval pursuant to Section

E(1)(c). (CR at 171). On August 23, 2006, the Board accepted the application as

complete. (CR at 795). On September 13, 2006, the Board held a work session on the

application. (CR at 798). At the work session, the following members of the Board were

recused: Tom Cleveland, Dom Bergen, and Herb Cooper. (CR at 798). Chairman David

Goodson appointed three alternate members - Howard Nordeen, Steve Gray, and Tom

l"There is a dispute as to whether there are sixteen or seventeen impact areas. The court declines to resolve
this dispute, as resolution of this dispute is not material to the court's decision here.
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Peters. (CR at 799). On October 17, 2006, the Board held a public hearing on the

application. (CR at 808-14). On October 25, 2006, the Board voted to continue the

remainder of the public hearing to November I, 2006, at which the petitioner had an

opportunity to respond to the concerns raised on the first day of public hearing. (CR at

815-18). On November 8, 2006, the Board held a work session to deliberate on the

application. (CR at 823). At the November 8 meeting, the Board found that the Project

as a whole failed to meet five of the seven intentions listed in Section A and voted to

deny the application for a special use permit. (CR at 824-26,838). This appeal followed.

RSA 677:15, V provides, in pertinent part: "The court may reverse or affirm,

wholly or partly, or may modify the decision brought up for review when there is an error

of law or when the court is persuaded by the balance of probabilities, on the evidence

before it, that said decision is unreasonable." (2008).

The petitioner raises the following issues in its appeal:

(1) Whether the Planning Board illegally deliberated and made a final vote
at a hearing that was noticed only as a 'work session'.

(2) Whether the Planning Board illegally prejudged its decision to deny
Motorsports' Special Use Permit.

(3) Whether the Planning Board unlawfully voted on the Project as a
whole rather than reviewing and voting on each of the 16 wetland impacts
separately.

(4) Whether the Planning Board's denial was unsupported by the evidence
and expert testimony presented and ·therefore unreasonable, requiring
reversal under RSA 677:15, V.

(5) Whether the Planning Board failed to adequately state the grounds for
its denial as required under RSA 676:4(h).
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(Motorsports Holdings, LLC's Trial Br. at 6).

For judicial efficiency, the court initially addresses the threshold question whether

the Board lawfully voted on the Project as a whole. The petitioner applied for a special
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